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Strengths and Weaknesses

Indicator Scores

KEY AREAS OF STRENGTH KEY AREAS OF WEAKNESS

3 Stronger pharmaceutical patent enforcement regime being implemented through  
a new patent linkage mechanism for biopharmaceuticals

3 New E-commerce Law provides a new legal framework for online notification  
systems—strengthening China’s environment regarding the sale of counterfeit 
goods online

3 Strong efforts to raise awareness and leverage the value of IP rights in academic 
and private spheres 

7 Significant barriers to technology transfer, market access, licensing, and the  
effective commercialization of IP remain in place 

7 Direct government intervention in licensing agreements and requirements of 
technology transfer as a basis for market access

7 Despite improved enforcement efforts, levels of IP infringement remain high 

7 Interpretation of IP laws can be fragmented and out of sync with  
international standards 

Overall Score in ComparisonCategory Scores

CHINA    RANK 25/50

INDICATOR SCORE

Category 1: Patents, Related Rights, and Limitations 5.50

1.  Patent term of protection 1.00

2.  Patentability requirements 0.75

3.  Patentability of computer-implemented inventions (CIIs) 1.00

4.  Pharmaceutical-related patent enforcement and resolution mechanism 0.50

5.  Legislative criteria and active use of compulsory licensing of  
patented products and technologies 1.00

6.  Patent term restoration for pharmaceutical products 0.00

7.  Membership in Patent Prosecution Highways (PPHs) 1.00

8.  Patent opposition 0.25

Category 2: Copyrights, Related Rights, and Limitations 2.53

9.  Copyright (and related rights) term of protection 0.53

10.  Legal measures which provide necessary exclusive rights that prevent 
infringement of copyrights and related rights (including Web hosting, 
streaming, and linking)

0.50

11.  Expeditious injunctive-style relief and disabling of infringing  
content online 0.00
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INDICATOR SCORE

12. Availability of frameworks that promote cooperative action against 
online piracy   0.50

13.  Scope of limitations and exceptions to copyrights and related rights 0.25

14.  Digital rights management (DRM) legislation 0.25

15.  Clear implementation of policies and guidelines requiring that any  
proprietary software used on government ICT systems should be 
licensed software

0.50

Category 3: Trademarks, Related Rights, and Limitations 3.40

16.  Trademarks term of protection (renewal periods) 1.00
17.  Ability of trademark owners to protect their trademarks: requisites 

for protection 0.50

18.  Legal measures available that provide necessary exclusive rights to 
redress unauthorized uses of trademarks 0.50

19.  Availability of frameworks that promote cooperative private action 
against online sale of counterfeit goods 0.75

20.  Industrial Design Term of Protection 0.40

21.  Legal measures available that provide necessary exclusive rights to 
redress unauthorized use of industrial design rights 0.25

Middle 3rd 
Economies’ 

Average

43.30
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INDICATOR SCORE

Category 4: Trade Secrets and Related Rights 1.10

22.  Protection of trade secrets, civil remedies 0.25

23.  Protection of trade secrets, criminal standards 0.25

24.  Regulatory data protection (RDP) term 0.60

Category 5: Commercialization of IP Assets 1.58

25.  Barriers to market access 0.00

26.  Existence of technology transfer framework with clear and defined  
IP provisions 0.50

27.  Registration and disclosure requirements of licensing deals 0.00

28.  Direct Government intervention in setting licensing terms 0.00

29.  IP as an economic asset 0.75

30.  Tax incentives for the creation of IP assets 0.33

Category 6: Enforcement 2.59

31.  Physical counterfeiting rates 0.00

32. Digital/online piracy rates 0.34

33. Civil and procedural remedies 0.50

34. Pre-established damages and/or mechanisms for determining the 
amount of damages generated by copyright infringement 0.50

INDICATOR SCORE

35. Criminal standards including minimum imprisonment and  
minimum fines 0.25

36. Effective border measures 0.00

37. Transparency and public reporting by Customs authorities of  
trade-related IP infringement 1.00

Category 7: Systemic Efficiency 3.25

38. Inter-governmental coordination of IP rights enforcement efforts 1.00

39. Consultation with stakeholders during IP policy formation 0.50

40. Educational campaigns and awareness raising 1.00

41. Targeted incentives for the creation and use of IP assets  
for SMEs 0.75

Category 8: Membership and Ratification of International Treaties 1.50

42. WIPO Internet Treaties 1.00

43. Singapore Treaty on the Law of Trademarks 0.50

44. Patent Law Treaty 0.00

45. At least one free trade agreement (FTA) with substantive and/or  
specific IP provisions such as chapters on IP and separate provisions  
on IP rights provided it was signed after WTO/TRIPS membership

0.00

TOTAL 21.45

Spotlight on the National IP Environment 

Past Editions versus Current Scores
China’s overall score decreased marginally from 47.70% 
(19.08 out of 40) in the 6th edition to 47.66% (21.45 out of 
45) in the 7th edition. This reflects, on the one hand, a weak 
performance on the new indicators added to the Index and, 
on the other hand, score increases on indicators 10 and 19.

Area of Note
After undergoing a general restructuring, the State Intellectual 
Property Office of China was renamed the China National 
Intellectual Property Administration (CNIPA). The CNIPA is run 
by China’s new market regulator, the State Administration for 
Market Regulation, and its mandate has been extended to 
include trademarks. Copyrights will continue to fall under the 
remit of the National Copyright Authority of China, which falls 
within the Propaganda Department.

Patents, Related Rights, and Limitations and Trade 
Secrets and the Protection of Confidential Information
4. Pharmaceutical-related patent enforcement and 

resolution mechanism; 6. Patent term restoration for 
pharmaceutical products; and 24. Regulatory data 
protection (RDP) term: As noted in previous editions 
of the Index, Chinese regulatory authorities have 
committed to introducing a patent linkage mechanism for 
biopharmaceuticals. As a first step in the process, the China 
Food and Drug Administration (CFDA) has issued the “China 
Marketed Chemical Drug Catalogue” (a Chinese version 
of the “Orange Book”), which contains information on both 
generic and patented products approved in China. At the 
time of research, no further implementing act or regulations 
had been issued. China’s draft amendments to its Patent 
Law did not reference patent linkage and, therefore, cast 
doubts on the realization of substantial reform in this area. 
During 2018, the State Council also announced plans for 
a potential regime of patent term restoration up to 5 years 
as well as changes to the existing RDP term. The draft 
Pharmaceutical Data Exclusivity Implementing Rules raise 
regulatory data protection to a term of 12 years for new 
biologics and 6 years for new chemical entities (NCEs) from 
global launch if the application is based on domestic clinical 
trials (or multicenter trials that include China). If a drug is first 
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approved overseas, drug lag times will be deducted from 
the term of protection. In cases of applications based on 
overseas clinical data, protection will be limited to 3 years 
for biologics and 1.5 years for NCEs. The introduction of 
both a term of patent restoration and a potential extension 
to data exclusivity are positive. However, conditioning 
these incentives on local R&D and first market approval in 
China risks undermining their overall effectiveness and is 
inconsistent with international best practices. 

Copyrights, Related Rights, and Limitations
10. Legal measures that provide necessary exclusive 
rights that prevent infringement of copyrights and 
related rights (including Web hosting, streaming, and 
linking): In China, 2018 saw positive initiatives and court 
decisions against copyright infringers. At the request of the 
National Copyright Administration of the People’s Republic 
of China, 15 video-sharing online platforms stepped up 
their enforcement efforts and disabled access to over 
570,000 infringing videos, some of which were hosted by 
overseas servers. Also, at the request of the China Audio-
Video Copyright Association, karaoke owners reportedly 
banned over 6,000 copyright-infringing songs from their 
business. Additionally, Lego registered an important victory 
in a copyright court case against four domestic infringers 
and was awarded USD650,000 in damages. As a result, the 
score for this indicator has increased by 0.25. 

Trademarks, Related Rights, and Limitations
19. Availability of frameworks that promote cooperative 
private action against online sale of counterfeit goods: 
From January 2019, when the new E-commerce Law entered 
into force, e-commerce platforms that fail to take “necessary 
measures” against infringing goods sold on their website of 
which “they are or should be aware” will incur a fine of up 
to CNY2,000,000 (approximately USD300,000). According 
to examples previously given by the Beijing High Court, this 
could cover cases where information on infringing products 
was listed in the main pages of the seller’s website or where 
the price is unreasonably lower than the market price for a 
well-known product. As a result, the score for this indicator 
has increased by 0.25.

Commercialization of IP Assets and Market Access
25. Barriers to market access; 26. Barriers to technology 
transfer; 27. Registration and disclosure requirements of 
licensing deals; and 28. Direct government intervention 
in setting licensing terms: As noted in previous editions 
of the Index, rights holders face a growing number of 
regulatory and procedural barriers and inflexible terms 
to licensing in China that impede technology flows and 
R&D cooperation. In general, licensing agreements must 
receive government approval. In addition, China imposes 
restrictions on the rights of foreign IP rights holders to freely 
negotiate market-based contractual terms in licensing 
and other technology-related contracts concerning the 
transfer of technology to China. The Technology Import/
Export Regulations involve discriminatory conditions for 
foreign licensors, including indemnification of Chinese 
licensees against third-party infringement and transfer 
of ownership of future improvements on a licensed 
technology to the licensee (whereas a Chinese IP owner is 
able to negotiate different terms), which restrict the ability 
of foreign companies to negotiate licensing and technology 
contracts on market terms and to fully commercialize their 
technology in China. Under the Joint Venture regime, 
licenses and tech transfer contracts cannot last more than 
10 years, after which the licensee retains the right to use 
the transferred technology, although this might still be 
under a term of exclusivity. More recently, the Working 
Measures for Outbound Transfer of Intellectual Property 
Rights adopted in 2018 tighten the scrutiny on outbound 
transfer of technology and IP. In the context of standards 
setting, there is also a trend toward greater administrative 
involvement in determining patent licensing terms and 
the ability to secure relief from infringement. The National 
Security Law, Cybersecurity Law, Security Assessments for 
Network Products and Services, and a number of standards 
(e.g., secure and controllable standard) all have product 
reviews that require IP disclosure. Both the U.S. and the EU 
have filed their own complaints with the WTO against China 
over its technology licensing practices.
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30. Tax incentives for the creation of IP assets: While 
Chinese tax law offers both an R&D tax deduction and a 
reduced rate of taxation related to high technology, it also 
features local content requirements and requirements for 
technology sharing. It allows a 175% super deduction for 
qualified R&D expenses; until July 2018, this rate applied 
to SMEs only, whereas the rate for bigger businesses was 
150%. A patent box-style program, the High and New-
Technology Enterprise (HNTE) Program, reduces China’s 
general corporate tax rate from 25% to 15% for eligible 
HNTEs. However, eligibility requirements state that Chinese 
companies (or subsidiaries) need to own the IP rights of 
the core technology used in their products. Until 2016, 
companies could grant their Chinese subsidiary a five-
year exclusive license instead of full IP ownership, but this 
possibility no longer exists. Eligibility restrictions also include 
Chinese R&D spending and employment criteria. 


